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FAQs 
BSD Contract Customers – Office Depot’s Government Contracts  
 
Recently, there has been a significant amount of media attention regarding Office Depot’s government 
contracts.  Office Depot has prepared the following Frequently Asked Questions (“FAQs”) in order to provide 
you with complete and accurate information. 
 
 
Q: Who is David Sherwin and was he terminated for raising pricing issues? 
 

A:  David Sherwin is a former account manager in Office Depot’s Business Solutions Division 
whose responsibilities included government accounts.  No, he was not terminated for raising 
pricing issues; rather, he was terminated from Office Depot for workplace misconduct, including 
sending highly inappropriate and threatening internal emails.  Since his termination, Mr. Sherwin 
has undertaken a comprehensive negative campaign against Office Depot by sending customers, 
government agencies and members of the media numerous memoranda.. We understand that 
Mr. Sherwin is also working with an association of independent office supply competitors to 
publicize his negative allegations and to finance his initiatives.  Unfortunately, the media, our 
competitors and others in the industry may have taken advantage of the situation by promulgating 
Mr. Sherwin’s allegations.  Notwithstanding Mr. Sherwin’s methods, we take pricing integrity 
seriously; accordingly, we continue to review our policies and procedures to ensure that our 
commitment to customer satisfaction is being fulfilled.  
 

 
 
Q:  Is the federal government investigating Office Depot? 
 

A:  The federal government purchases from Office Depot primarily through our contract with the 
General Services Administration (“GSA”).  Recently, Office Depot learned that the GSA, the 
Department of Defense, and the Department of Education are conducting a joint review of our pricing 
practices related to sales to those agencies.  Office Depot is unaware of any claims being filed in 
relation to our sales to federal agencies.  Notwithstanding, we will cooperate fully, as we do in all 
government and regulatory inquiries.  

 
 
Q:  I have heard that Office Depot is being investigated by the Florida, Missouri, Colorado, Ohio, 

California, and Texas  Attorney Generals.  Is that true? 
 

A:  Yes.  The Florida Attorney General is conducting a civil investigation into claims made by 
David Sherwin.  We are also cooperating with the Missouri, Colorado, California, Ohio, and Texas 
Attorneys’ General as to their respective investigations.  We continue to provide outstanding 
office supplies and services to customers in those states. 
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Q:  I’ve heard that Office Depot overcharged the State of Georgia more than $1.2 million.  Is that true? 
 

A:  No.  Between 1988 and 2006, Office Depot successfully served hundreds of state and local 
customers in Georgia through its direct sales division, selling millions of products to satisfied customers.  
Office Depot entered into a sole source contract with the State in March 2007.  In January 2008, the 
State of Georgia provided Office Depot with the results of its own pricing audit, which asserted 
overcharges of $230,000 on sales of about $16.5 million.  While Office Depot disagreed with a 
significant portion of the audit (for example, the auditor incorrectly included contract pricing for 
purchases made before the new contract was implemented), it nonetheless showed that pricing 
accuracy was extremely high and well within the degree of commercial reasonableness given the 
volume of purchases.    
 
 

Q:  Isn’t Office Depot barred from doing business in the State of Georgia? 
 
A:  No.  On February 8, 2008, the State of Georgia terminated Office Depot’s supply contract and 
suspended Office Depot from doing business in the State.  The State rationalized its original 
termination primarily on its belief that a total of ten items, which it selected for testing, were priced 
incorrectly or were discontinued and were not identified with proper substitutes.  Office Depot 
thoroughly researched those items and conclusively showed the State that the items were correctly 
priced.  Office Depot also offered a solution to ensure users could more easily identify substituted 
products in accordance with the contract.   

 
Thereafter, following extended discussions with the State in July 2008, the State of Georgia rescinded 
its prior termination for cause and subsequent suspension and debarment determinations.  
 
Today, Office Depot continues to offer superior products and services to government agencies in the 
State of Georgia.  
 
  

Q:  Did Office Depot overcharge the State of California $2.5 million in 2008? 
 

A:  No.  Office Depot’s contract with the State of California, which just recently expired, had been in 
place since September 2006 and served approximately 6,000 State agency buyers.  As required by the 
contract, Office Depot partnered with a consortium of ten Small Business and Disabled Veteran 
Business Enterprises (the “small business partners”) to facilitate its performance under the contract.   
 
In 2008, Office Depot and the California Department of General Services (“DGS”) realized there was a 
difference in the interpretation of the contract regarding the discount on items furnished by third-party 
wholesalers and sold by Office Depot to California agencies.  In the spirit of cooperation and customer 
satisfaction, Office Depot agreed to provide $2.5 million to the State as an additional discount on these 
items.  This was not a refund for overcharges, as Office Depot consistently priced these particular items 
during the course of the contract according to our understanding of the agreement as it related to sales 
of items furnished by third-party wholesalers.     
 
Today, Office Depot continues to offer superior products and services to government agencies in the 
State of California.  
 

Q:  I have read that David Sherwin is claiming that Office Depot overcharged the State of California $5 
million in 2008.  

 
A:  Mr. Sherwin’s allegation is false.  His allegation is based on documents he acquired presumably 
through a public records request, which are taken out of context and provide an incomplete account of 
the events.  The State of California’s Office of Audit Services published an Audit dated August 28, 2008 
(the “Audit”), which in no way concludes that Office Depot overcharged the State $5 million.  Instead, 
the Audit, which covers a two-year period from September 2006 through February 2008, revealed total 
overcharges on sales of $26 million to be only $56,124, which Office Depot promptly refunded to the 
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State.   The Audit also revealed undercharges of $28,642 for this same period, which Office Depot 
absorbed without refund. 
 
Not only does Mr. Sherwin fail to reference this Audit in his false allegation, he appears to rely solely on 
a collection of documents exchanged prior to the publication of the Audit.  Mr. Sherwin specifically 
references an internal State email dated July 3, 2008, as the basis for his accusation.  This email not 
only predates (by almost two months) the actual Audit, but the email itself provides that any future 
course of action by the State “relies heavily on the results of the audit and those results have not yet 
been firmed up.”  In sum, Office Depot did not overcharge the State $5 million; rather, the Audit 
determined: 
 
• Overcharges of $34,399 on core and non-core sales of $26,432,743, equaling an accuracy 

rate of 99.87%.  
• Undercharges of $28,642 on core and non-core sales, equaling net overcharges of only 

$5,757 on sales of $26,432,743. 
• $28,306 or 82% of the $34,399 in overcharges on core and non-core sales occurred during the 

initial transition period of the contract in the first 3 months.  Moreover, even though the Audit 
determined that there were only $6,093 in overcharges over the next fifteen months, those 
limited overcharges occurred as a result of an administration error during the transition to a 
new catalog. 

• $21,725 in overcharges on sales of 21 discontinued core items.   
• Office Depot fully cooperated and assisted with the Audit, and took prompt action to address 

the Auditor’s concerns or indicated a commitment to promptly resolve any outstanding issues 
with the State. 

 
 

Q:  Did the State of North Carolina conduct an investigation of Office Depot’s pricing practices? 
 

A:  No.  Recent public statements regarding allegations of an on-going investigation by the State of 
North Carolina of Office Depot’s March 2007 contract with the State are false.  There was an audit of 
the contract by the State Auditor who was then in office. However, there was not an investigation by 
enforcement agencies.  Office Depot has been doing business in the State of North Carolina since 
1988.  In September 2008, the State Auditor released the results of its audit of Office Depot’s March 
2007 contract with the State.  Office Depot strongly disagreed with several aspects of the auditor’s 
findings, and subsequent to the audit’s release, we advised the auditor in writing of our objections.  
These objections included, for example, the fact that the auditor compared certain purchases to retail 
prices (instead of the actual contract prices) and the auditor did not take into consideration credits that 
Office Depot provided to the State prior to the release of the audit.  These earlier credits provided by 
Office Depot arose out of prior compromises between the parties related to contract interpretation.   
 
However, despite the State Auditor’s conclusions, North Carolina did not cancel its contract with Office 
Depot.  Instead, the State of North Carolina extended the contract on two separate occasions during 
the State’s bid process for its new state contract for office supplies.  Today, Office Depot continues to 
offer superior products and services to other public customers in the State of North Carolina.  

 
 
Q:  Did the State of Nebraska conduct an investigation of Office Depot? 
 

A:  No.  Office Depot’s contract with the State of Nebraska was implemented on June 15, 2005.  On 
April 28, 2008, the Nebraska Auditor of Public Accounts issued its conclusions regarding an audit of the 
contract, but those conclusions demonstrated that the auditor did not understand the terms of the 
contract.  We believe the Auditor’s conclusions were different than the shared interpretation provided by 
both Office Depot and the State purchasing department.  For example, with respect to core product 
items, the review revealed that the State was overcharged on 53 of the 152 core items tested.  
However, of the 53 items, 52 of the items were priced in accordance with the contract according to 
Office Depot’s and the purchasing department’s mutual understanding, and the parties mutually agreed 
to correct the pricing of the final one item.  Also, with respect to non-core items, the audit department 
tested 50 items; however, 27 of those items were actually expressly exempt (special order items) from 
contract pricing pursuant to the agreement.   
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Further, after a recent Request for Proposal and bid procedure, the State of Nebraska awarded its new 
contract to Office Depot in 2008.  We believe that this new contract award demonstrates the State of 
Nebraska’s appreciation for our services and confidence in our demonstrated ability to provide superior 
customer service. 
 

 
Q:  What is Office Depot doing to ensure compliance with its contracts, including its government 

contracts? 
 

A:  Office Depot has a dedicated contract compliance team that reviews and monitors public sector 
customer contracts to ensure compliance.  In addition, as part of our commitment to contract 
compliance, we are constantly updating and advancing our processes and internal controls.  Out in the 
field, our sales representatives are in constant communication with their customers, including 
performing semi-annual, quarterly or even monthly account reviews (depending on the customer’s 
preference) to ensure accurate pricing and product assortment. 
 
Today, Office Depot continues to offer superior products and services to our government customers in 
every state.  It is through these partnerships that we continue to take care of business. 
 

 
Q:  A lot of the misinformation that you have clarified in these FAQs has appeared on various blogs.  

Are there other statements on those blogs that are untrue as well?  
 

A:  There has been a significant amount of misinformation promulgated on various blogs, including 
those which purport to be office products industry blogs.  Specifically, and most recently, one blog has 
contained a number of false statements regarding Office Depot’s relationship with the State of 
California.  Office Depot previously advised the blogger of reporting inaccuracies, and provided 
accurate information; however, the blogger has continued to post false and misleading statements 
about Office Depot and has failed to print any type of retraction to correct the inaccuracies.  Further, the 
blogger has expressly indicated to Office Depot that he does not care whether his statements are 
accurate and that the blog is just telling a “story.” 
 
Office Depot, however, is extremely interested in the accuracy of information posted about our 
Company.  Accordingly, we are providing below some of the more recent examples of the false stories 
that have appeared on the blog followed by the true and accurate facts. 
 

• The blogger has reported that the State of California terminated its contract with Office Depot 
and that Office Depot was “being penalized for their fraudulent practices.”   

 
This statement is false.  The State did not terminate the contract, as reported on the 
blog.  Office Depot’s contract with the State of California began in September 2006 
and was set to expire by its own terms in August 2008.  By mutual agreement of 
Office Depot and the State, the contract was extended until May 30, 2009.  The State 
is currently conducting an competitive bid process in which Office Depot is 
participating.  
 

• The blogger has also reported that “Office Depot were guilty of cheating” the State “by 
bypassing the law in setting up 9 agent dealers to falsely satisfy the condition that 25% of 
contracts be given to small Californian office dealers.” 

 
This statement is false.  As required by the previous contract, Office Depot partnered 
with a consortium of ten Small Business and Disabled Veteran Business Enterprises 
(the “small business partners”) to facilitate its performance under the contract.  During 
the length of the contract, our small business partners worked day-to-day with State of 
California agency customers.  Nine of the small business partners performed sales 
functions and managed the customer relationships, including making sales calls, 
conducting training, providing personalized customer service, and providing collection 
services.  Epylon Corporation, the tenth small business partner, was responsible for 
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taking orders by phone, fax, and online.  Epylon also handled billing, reporting, and 
calls made to the customer service line.  
 
Notably, an audit published by the State of California’s Office of Audit Services in 
August 2008 focused on the role of Office Depot’s ten small business partners and 
concluded that they delivered a commercially useful function as required by the 
contract.  Specifically, the audit report noted that “it was readily apparent” that the 
small businesses were performing a commercially useful function and also noted that 
“the actual sales made by DVBEs and/or small businesses under the Contract [was] 
at an overall level of 99.89%.”   

 
• The blogger has further reported that Office Depot is now “disguising” itself as a small business 

“by having multiple URLs lead (www.califofficesupplies.com; www.sbdvbeconsortium.com) 
State of California agencies to the Office Depot BSD WEB site (www.bsd1.officedepot.com)” in 
order to sell office products to State of California agencies.   

 
This statement is false.  As mentioned above, Office Depot partnered with the 10 
small businesses as required by the previous State of California contract.  Now, the 
small business partners continue to serve California agencies, even though there is 
no Statewide contract. Office Depot is continuing to work with the small business 
partners to serve State agencies, as they make purchases via the State’s 
procurement processes that apply when there is no contract in existence.   
 

• Additionally, the blogger has reported that Office Depot raised its core item prices and is selling 
“non-authorized” items to the State of California.   

 
This statement is false and extremely misleading.  There is currently no State contract 
in effect in California.  Accordingly, there is no list of authorized items nor is there any 
core list.  The prices of certain items were required to remain firm under the contract 
for approximately three years.  Upon expiration of the contract, the items were re-
priced in line with the market.  Further, while some prices that were previously part of 
the State of California contract may have increased, hundreds of prices actually 
decreased, including popular paper items.  Office Depot works hard to ensure that it is 
offering superior products at competitive prices so that all of its customers, including 
State of California agencies, will continue to choose Office Depot. 
 

• The blogger has also reported that “[e]ncouraged by the leading independent dealers in 
California and armed with Rick Marlette’s contract pricing analysis we wrote to Arnold 
Schwarzenegger the Governor of California back in January 2008. We drew attention to 
approximately $1m in systematic overcharging. This was reinforced to the California 
business community when Kimberly Kindy from the San Jose Mercury News reported on 
6 Apr 08 the full extent of Depot’s scam.” 

 
As reported above, the State of California’s own audit, which covers a two-year 
period from September 2006 through February 2008, revealed total overcharges on 
sales of $26 million to be only $56,124, which Office Depot promptly refunded to the 
State.   The Audit also revealed undercharges of $28,642 for this same period, which 
Office Depot absorbed without refund. 
 

 
Q:  I saw a recent newscast that states that Office Depot was not the lowest bidder and that Fulton 

County Schools (“FCS”) “overpaid” $1.5 million for office supplies through its contract with Office 
Depot.  The newscast further stated that FCS is paying more than members of the general public 
would pay if they “walked into one of Office Depot’s stores.”  Is any of this true? 

 
A:  No.  Fulton County Schools has not overpaid $1.5 million for office supplies through its contract with 
Office Depot.  In fact, according to a statement from FCS, which appears on the school district’s 
website, Office Depot was the lowest-priced bidder able to perform the terms and conditions of the 
contract.  Further, the website provides that the company “that reportedly could do the job for $1.5 
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million lower was not deemed a suitable candidate because of deficiencies in its proposal and a 
concern that it could not successfully carry out the demands of the contract.” 

 
Additionally, the school district does not pay more than members of the general public pay in Office 
Depot’s retail stores.  Specifically, the contract provides that FCS users will receive the lowest price 
(contract or retail) when purchasing in Office Depot retail stores when using a registered purchasing 
card.  Accordingly, FCS users who use their registered purchasing card in an Office Depot retail store 
will not pay more than the general public.  In fact, overall, FCS receives better pricing than that offered 
to retail customers.  Specifically, we recently determined that FCS saved approximately $302,028 
during the first three months (from February 1, 2009 through May 6, 2009) by purchasing items under 
the FCS contract than had it purchased these same items on Office Depot’s retail web site.   
 
Notably, the reporter does an on-camera interview with Rick Marlette, who we understand represents a 
consortium of nationwide independent office suppliers who compete with Office Depot.  For example, 
based on Mr. Marlette’s information, the news report falsely stated that FCS paid $50 more for certain 
printers purchased by FCS than the price paid by the general public.  On April 27, 2009, FCS did 
purchase three printers (SKU 139455), however, the retail price on these items was not $199.99 on 
that day as aired in the news cast, and FCS did not pay more than retail customers on that day.  When 
Office Depot advised the reporter of the inaccuracy, she acknowledged that she was not looking at the 
price the public would have paid on the same day FCS purchased the printers. 
 
Further, this is not the first time Mr. Marlette has provided false and inaccurate information regarding 
Office Depot. Last year, Mr. Marlette performed alleged independent audits of Office Depot’s contracts 
with the States of Georgia and California.  These “audits” were later determined by both the States and 
Office Depot to contain false and inaccurate information (see FAQ questions above).   
 
Finally, the reporter asserts that she has “discovered” items on which FCS was overcharged. However, 
the reporter failed to report that Office Depot had already proactively reconciled the account and 
determined that there were inadvertent account setup errors that had resulted in overpayments of 
approximately 2%.  Office Depot and FCS worked together to resolve the issue and Office Depot is 
currently processing credits to the school district’s account.   
 
Office Depot has been doing business with FCS since 1995 and entered into its first office supply 
contract with FCS in 1999.  Office Depot looks forward to continuing to provide FCS with exemplary 
products, services, and value.  
 

Q:  I read a news report that Office Depot fired an account manager in its Business Solutions Division 
because he refused to alter transaction data in Office Depot’s computer systems for one of his 
accounts.  Is this true? 

 
A:  No.  On January 15, 2009, former account manager Earl Ante sued Office Depot, alleging that 
he was terminated in retaliation for his refusal to alter transaction data in Office Depot’s computer 
system in advance of an audit by the City of Berkeley, an Office Depot customer.  Mr. Ante’s 
allegations are false.  No one at Office Depot instructed Mr. Ante to engage in any misconduct, 
and his termination was in no way connected to the business relationship between Office Depot 
and the City of Berkeley.  Rather, Mr. Ante was terminated as part of a nationwide reduction in 
force across Office Depot’s Business Solutions Division, which occurred in November 2008.  
Over two hundred employees across the United States were affected by this reduction, including 
Mr. Ante. 
 
The falsity of Mr. Ante’s lawsuit includes the fact that any overcharges to the City of Berkeley 
were caused by Mr. Ante himself, who was responsible for managing that relationship.  In or 
around May 2006, Mr. Ante submitted bid documents to the City of Berkeley which purported to 
propose a 55% “average blended discount” off list pricing.  Yet when it came time to enter this 
new customer’s details into Office Depot’s computer system in July 2006, Mr. Ante set up the City 
of Berkeley on an entirely different price plan—one offering 10% off retail pricing, instead of a 
discount off list pricing.  Mr. Ante proceeded to service the City of Berkeley account for two years 
without correcting his error. 
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In October 2008, the City of Berkeley requested historical pricing and purchasing data for its 
account.  Only at this time did Mr. Ante finally approach his manager to disclose that there were 
pricing problems with the City of Berkeley account.  Upon learning of the problem, Mr. Ante’s 
supervisor told him to take appropriate steps to correct the problem.  At no time did Mr. Ante’s 
supervisor instruct him to falsify data or hide anything.  Thereafter, without the assistance of Mr. 
Ante, Office Depot amicably resolved all issues with the City of Berkeley.  
 
In fact, the City of Berkeley’s Director of Finance, Robert Hicks, wrote the Mayor of the City of 
Berkeley and the Members of the Berkeley City Council on April 6, 2009 that “Office Depot was 
responsive to our requests for reports, and met with us in good faith to arrive at a mutual 
understanding of the intent of the 2006 proposal.”  He added that the City staff “is pleased with 
the service provided.”   The fact that the City of Berkeley remains to this day a valued customer of 
Office Depot demonstrates the lack of veracity in Mr. Ante’s allegations. 
 
 

 
 


